
Section E:  Rule Amendments

ITEM #1 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note: The proposed change to WAC 357-46-035(2) is housekeeping in nature.  The proposed change to subsection (4) will clarify that general government employees have layoff option rights to all classes they have held permanent status in regardless of any breaks in service as provided in subsection(1) of the rule.  This is to emphasize that the criteria in subsection (1) must be met.

The proposed changes to WAC 357-46-080 are an attempt to make this rule easier to read.  The only language being added is the last two sentences of subsection (2) which say that general government employees have rights to the statewide layoff list for classes in which they held permanent status which are at a higher salary range (than the class the employee is being laid off from) and lower classes in the same class series and higher education (HE) employees do not have access to the statewide layoff list for higher level classes unless the HE employer’s layoff procedure allows access.

The proposed change to WAC 357-46-020 is housekeeping.  This is in line with the language that was added to 357-46-080 effective September 16, 2009, regarding HE employers addressing in their layoff procedure statewide layoff list rights when the employee has had a break in state service.     

Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-46-035  Layoff option.  (1) What option does a permanent employee have to take a position when the employee is scheduled for layoff?

Within the layoff unit, a permanent employee scheduled for layoff must be offered the option to take a position, if available, that meets the following criteria:


(a) The position is allocated to the class in which the employee holds permanent status at the time of the layoff.  If no option to a position in the current class is available, the employee's option is to a position in a class in which the employee has held permanent status that is at the same salary range.  If the employee has no option to take a position at the same salary range, the employee must be given an opportunity to take a position in a lower class in a class series in which the employee has held permanent status, in descending salary order.  The employee does not have to have held permanent status in the lower class in order to be offered the option to take a position in the class.


(b) The position is comparable to the employee's current position as defined by the employer's layoff procedure.


(c) The employee satisfies the competencies and other position requirements.


(d) The position is funded and vacant, or if no vacant funded position is available, the position is occupied by the employee with the lowest employment retention rating.


(2) What if the employee has no option under subsection 1 (1) of this section?

(a) If a permanent employee has no option available under subsection (1) of this section, the employer must determine if there is an available position in the layoff unit to offer the employee in lieu of separation that meets the following criteria:


(i) The position is at the same or lower salary range maximum as the position from which the employee is being laid off;


(ii) The position is vacant or held by a probationary employee or an employee in a nonpermanent appointment;


(iii) The position is comparable or less than comparable; and


(iv) The position is one for which the employee meets the competencies and other position requirements.


(b) If more than one qualifying position is available, the position with the highest salary range maximum is the one that must be offered.


(3) What happens when a class in which the employee previously held permanent status has been revised or abolished?

If a class in which an employee has previously held permanent status has been revised or abolished, the employer shall determine the closest matching class to offer as a layoff option.  The closest matching class must be at the same or lower salary range maximum as the class from which the employee is being laid off.


(4) Does an employee have layoff option rights as provided in subsection (1) of this section, to classifications the employee held permanent status in prior to any breaks in state service?

General government employees have layoff option rights as provided in subsection (1) of this section, to all classifications the employee has held permanent status in regardless of any breaks in state service.


Higher education employers must address in their layoff procedure whether or not employees will be given layoff options to classes they held permanent status in prior to any breaks in state service.

WAC 357-46-080  Which employees are eligible to have their name placed on an employer's statewide layoff list?  (1) Permanent employees who satisfy the following criteria must have their name placed on the statewide layoff list for other employers if the employee exercises this option within the two-year eligibility period:

 
(a) Employees who are laid off or notified in writing by the employer that they are scheduled to be laid off are eligible to be on the statewide layoff list for classes in which they held permanent status at the same or lower salary range and lower classes in the same class series.  Permanent status is not required in the lower classes in the class series.  For purposes of this subsection "employees" includes Washington management service (WMS) employees who are laid off or have been notified by the employer that they are scheduled to be laid off and who have held permanent status in Washington general service.  WMS employees only have layoff list rights to classes which the highest step of the salary range is equal to or below the WMS salary at the time of layoff or notification of layoff.


(b) Employees who accept a voluntary demotion in-lieu of layoff are eligible to be on the statewide layoff list for the class from which they demoted and classes at that salary range and lower salary ranges in which the employees held permanent status and lower classes in the same class series.  Permanent status is not required for the lower classes in the class series.  Washington management service (WMS) employees who accept a voluntary demotion in lieu of layoff are eligible to be on the statewide layoff list for classes in which they held permanent status.  WMS employees only have layoff list rights to classes which the highest step of the salary range is equal to or below the WMS salary at the time of the demotion.


(c) Employees who accepted less-than-comparable positions at the time of layoff are eligible to be on the statewide layoff list for classes in which they held permanent status at the current or lower salary range and lower classes in the same class series.  Permanent status is not required for the lower classes in the class series.
(a) Laid off or notified in writing by the employer that they are scheduled to be laid off;
(b) Accepted a voluntary demotion in lieu of layoff; or

(c) Accepted less-than-comparable positions at the time of layoff.

For purpose of this subsection “employees” includes Washington management service (WMS) employees who have held permanent status in Washington general service.

(2) Employees who have been demoted for cause from a class are not eligible to be on the statewide layoff list for that class.

(2)  All employees who meet the criteria in subsection (1) of this section are eligible to be on the statewide layoff list for classes in which they held permanent status at the same or lower salary range and lower classes in the same class series. Permanent status is not required in the lower classes in the same class series. General government employees have statewide layoff list rights to classes in which they held permanent status which are at a higher salary range and lower classes in the same class series. Higher education employees do not have access to the statewide layoff list for higher level classes unless the employer’s layoff procedure allows.      

(3)  WMS employees only have layoff list rights to classes in which the highest step of the salary range is equal to or below the WMS salary at the time of layoff or notification of layoff, or at the time of demotion.


(3) (4) General government employees have layoff list rights to all classifications the employee has held permanent status in regardless of any breaks in state service.


(5) Higher education employers must address in their layoff procedure whether or not employees will be given layoff list rights to classes they held permanent status in prior to any breaks in state service. 

(6) Employees who have been demoted for cause from a class are not eligible to be on the statewide layoff list for that class.

WAC 357-46-020  What must be included in the employer's layoff procedure?  The employer's layoff procedure must:


(1) Identify clearly defined layoff unit(s) that minimize disruption of the employer's total operation and provide options to employees scheduled for layoff;



Employers may establish separate and exclusive layoff units for project employment, employee business units, or special employment programs.


(2) Provide opportunities to avoid or minimize layoff, such as transfers, voluntary demotion, voluntary reduced work schedule, or voluntary leave without pay;


(3) Require the appointing authority to provide written notice of layoff to employees in accordance with WAC 357-46-025;


(4) Provide layoff options for permanent employees being laid off as provided in WAC 357-46-035;


(5) Address the time frame in which employees must select a layoff option;


(6) Define what the employer considers when determining the comparability of a position;


(7) Identify the employer's legitimate business requirements if the employer is going to consider those requirements in determining layoff options under WAC 357-46-035;



Legitimate business requirements may include requirements such as circumstances or characteristics that render a position uniquely sensitive to disruption in continuity such as meeting critical deadlines, continuity in patient care, or research progress.


(8) Describe how employment retention ratings will be calculated, including options for factoring performance into ratings; and


(9) Specify how the employer will break ties when more than one employee has the same employment retention rating.

(10) Higher education employers must address in their layoff procedure whether or not employees have layoff list rights to classes they held permanent status in prior to any breaks in state service.

ITEM #2 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  Effective December 15, 2009, WAC 357-19-070 was changed so that employers will have discretion of whether or not to count time served in a current probationary or trial service period towards the probationary or trial service period of a new position.  We are now proposing a similar change be made to WAC 357-58-320.  It was decided after receiving comments from interested parties to remove the language that referenced the WMS positions being “closely related”.  This change will give employers discretion of whether or not to count time served in a WMS review period towards the review period of a new WMS position regardless of whether or not the positions are identified as being closely related. This change does not prevent the employer from establishing their own criteria regarding when to count time served in a WMS review period towards the review period of a new WMS position.   
Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-58-320  What happens when a WMS employee promotes to a new WMS position within the same agency while serving in a review period?  If a WMS employee is promoted to a different WMS position in the same agency during the review period((,)) the ((following applies:


(1) Time served in the initial review period counts towards the review period of the new position if the employer determines the positions are closely related.


(2) The review period starts over if the employer determines the positions are not closely related)) employer may count time served in the initial review period towards the review period of the new position.

ITEM #3 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  The current rules do not specify a notice period for an employing receiving notification that they are being separated from a position during a transition review period.  We are proposing that the notice period be the same as the notice period of a trial service reversion which is seven calendar days. 
Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-46-125  What happens if an employee does not complete the transition review period?  (1) The employer may involuntarily separate an employee from a position during the transition review period or the employee may choose to voluntarily separate from a position.  The employer must give seven calendar days’ written notice to an employee who is being separated during a transition review period.  If during the last seven days of the transition review period, the employee commits an egregious act which warrants separation, the employer may immediately separate the employee without seven calendar days notice.   An employee may voluntarily separate a maximum of three times as a result of a single layoff action.


(2) When an employee who is serving a transition review period following appointment to a position as a layoff option is separated from the position during the transition review period, the following applies:


(a) The employee must be provided with a layoff option in accordance with WAC 357-46-035 if the employer involuntarily separates the employee; or


(b) The employee's name is placed on any layoff lists for which the employee is eligible if the employee voluntarily separates.


(3) When an employee who is serving a transition review period following appointment from a layoff list or the general government transition pool is separated from the position during a transition review period, the employee's name is reinstated on any layoff list from which it was removed at the time of placement in the position.  The employee remains on the list until the employee's initial eligibility expires or he/she they are rehired.  The time served during the transition review period does not extend the period of eligibility for a layoff list or the transition pool.


(4) Separation during the transition review period is not subject to appeal.

ITEM #4 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note: The proposed change below is housekeeping in nature.  Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-31-100  Must an employer have a policy for requesting and approving leave?  Each employer must develop a leave policy which specifies the procedure for requesting and approving all leave, as provided in the civil service rules.  The employer's policy must:


(1) Allow an employee to use vacation leave without advance approval when the employee is requesting to use vacation leave to respond to family care emergencies, or for an emergency health condition as provided in WAC 357-31-200(((2)))(1) (b);


(2) Allow an employee to use a reasonable amount of accrued leave or unpaid leave when the employee is a victim, or has a family member, as defined in chapter 357-01 WAC, who is a victim of domestic violence, sexual assault, or stalking as defined in RCW 49.76.020; and


(3) Address advance notice from the employee when the employee is seeking leave under subsection (2) of this section.  When advance notice cannot be given because of an emergency or unforeseen circumstances due to domestic violence, sexual assault, or stalking, the employee or the employee's designee must give notice to the employer no later than the end of the first day that the employee takes such leave.

ITEM #5 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JULY 1, 2010
Staff note:  Due to the launch of a new online recruiting system, DOP staff conducted a review of the recruitment rules (Chapter 357-16 WAC).  The new system will not have a central talent pool therefore we are proposing to remove the “central talent pool” language from WAC 357-16-025.  WAC 357-16-100 currently says an applicant’s exam results must be made available “within a reasonable time period”.  Under the new system the exams are not scored until after the applicant is processed.  This could delay the applicant receiving their score.  Therefore staff is proposing a repeal of WAC 357-16-100. Also under the new system there is not a way to remove a candidate from a list other than when they are appointed from the list. Staff is therefore proposing we change the rule to say the applicants name “may be” removed rather than “is” removed.          
Staff is proposing permanent adoption effective July 1, 2010. 

	
	

	WAC 357-16-025  How must employers and the department inform prospective applicants of recruitments?  Employers shall determine the appropriate method to solicit job seekers, which may include but not be limited to, public announcements; searching the state central talent pool; or, using an employer or the department’s maintained talent pool.  Recruitment announcements shall inform prospective job seekers how to apply for, or express interest in, positions which may come open for recruitment.

REPEAL

WAC 357-16-100 Must employers make final examination results available to an applicant?


An applicant's final examination results must be made available within a reasonable time period as determined by the employer.

WAC 357-16-157  Is an eligible's name removed from applicant and/or candidate pools when he/she is appointed to a position?  An eligible's name is may be removed from the applicant and/or candidate pool for the class to which he/she is appointed and all lower classes in the same class series.

ITEM #6 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  The language added below to WAC 357-46-060(3) was in the prior merit system rule.  This language was inadvertently left out of the new rule.  The other proposed changes are housekeeping in nature.  
Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-46-060  Does a veteran receive any preference in layoff?  (1) An eligible veteran receives a preference by having ((his/her)) their seniority increased.  This is done by adding the eligible veteran's total active military service, not to exceed five years, to ((his/her)) their unbroken service date.


(2) An eligible veteran is defined as any permanent employee who:


(a) Has one or more years in active military service in any branch of the armed forces of the United States or who has less than one year's service and is discharged with a disability incurred in the line of duty or is discharged at the convenience of the government; and


(b) Has received, upon termination of such service:


(i) An honorable discharge;


(ii) A discharge for physical reasons with an honorable record; or


(iii) A release from active military service with evidence of service other than that for which an undesirable, bad conduct, or dishonorable discharge is given.


(3) "An eligible veteran" does not include any person who as a veteran voluntarily retired, as evidenced by the "DD Form 214" or other official military records, with twenty or more years' active military service and has military retirement pay in excess of five hundred dollars per month.


(4) The surviving spouse or surviving registered domestic partner of an eligible veteran is entitled to veteran's seniority preference for up to five years as outlined in subsection (1) and (2) of this section regardless of whether the veteran had at least one year of active military service.

ITEM #7 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  ESSB 6724 was passed and signed by the Governor on March 23, 2010.  This bill expands the total number of days a state employee can receive in shared leave from 261 days to 522 days.  The bill also adds language to RCW 41.04.665 which says the employer may authorize leave in excess of 522 days in extraordinary circumstances.  Language was also removed from the law which said “leave transferred to or from employees of school districts or educational service districts is limited to transfers to or from employees within the same employing district.”  Therefore, employees of school districts or educational service districts are authorized to share leave with employees in other state agencies.  The effective date of this bill was March 23, 2010.  
Staff is proposing permanent adoption effective June 15, 2010.     
WAC 357-31-400  How much shared leave may an employee receive?  The employer determines the amount of leave, if any, which an employee may receive under these rules.  However, an employee must not receive more than ((two hundred sixty-one)) five hundred twenty-two days of shared leave during total state employment ((and)).  An employer may authorize leave in excess of five hundred twenty-two days in extraordinary circumstances for an employee qualifying for shared leave because they are suffering from an illness, injury, impairment, or physical or mental condition which is of an extraordinary or severe nature.  A nonpermanent employee who is eligible to use accrued leave or personal holiday may not use shared leave beyond the expected end date of the appointment.  Leave used under the sick leave pool program, as described in WAC 357-31-570, is included in the ((two hundred sixty-one)) five hundred twenty-two day limit.


Employers are encouraged to consider other methods of accommodating the employee's needs such as modified duty, modified hours, flex-time, or special assignments in place of shared leave.

WAC 357-31-675  Is shared leave received under the uniformed service shared leave pool included in the ((two hundred sixty-one day total)) shared leave limits specified in RCW 41.04.665?  Shared leave received under the uniformed service shared leave pool is not included in the ((two hundred sixty-one)) five hundred twenty-two day total specified in RCW 41.04.665.

WAC 357-31-410  May employees donate leave to employees in other agencies, institutions of higher education, ((or)) related higher education boards, educational service districts, or school districts?  Leave donated under the civil service rules and shared leave statutes may be transferred from employees of one employer to an employee of the same employer or, with the approval of the heads of both employers, to an employee of another state employer, educational service district, or an employee of a school district.

ITEM #8 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  SHB 2403 changes RCW 38.40.060 to reflect that employees are eligible for 21 days paid military leave for all required military duty (removes the reference to “active” military duty). Language is also added which says employees shall be charged military leave only for days that he or she is scheduled to work.  These changes become effective June 10, 2010.  
Staff is proposing permanent adoption effective June 15, 2010. 

WAC 357-31-360  Must employees who have been ordered to ((active)) required military duty ((or active training duty)), training, or drills be granted paid military leave?  (1) Employees must be granted military leave with pay not to exceed twenty-one working days during each year, beginning October 1st and ending the following September 30th, in order to report for ((active)) required military duty ((or to take part in active)), training duty in the Washington National Guard or the Army, Navy, Air Force, Coast Guard, or Marine Corps reserves of the United States or any organized reserve or armed forces of the United States, or to report for drills including those in the National Guard under Title 10 U.S.C., or state active status.  The employee is charged military leave only for the days that they are scheduled to work.


(2) Military leave with pay is in addition to any vacation and sick leave to which an employee is entitled and does not reduce benefits, performance ratings, privileges, or pay.


(3) During paid military leave, the employee must receive the normal base salary.


(4) Employees required to appear during working hours for a physical examination to determine physical fitness for military service must receive full pay for the time required to complete the examination.

ITEM #9 - ADOPTED ON A PERMANENT BASIS, EFFECTIVE JUNE 15, 2010
Staff note:  SB 6540 Transfers all powers, duties, and functions of the department of personnel relating to the combined fund drive (CFD) to the secretary of state. This bill is effective June 10, 2010. The proposed changes below repeal references to the CFD from Title 357 WAC. 
Staff is proposing permanent adoption effective June 15, 2010. 

REPEAL - Chapter 357-55 WAC Combined Fund Drive

WAC 357-58-050  What chapters of civil service rules apply to WMS positions?  Other chapters of civil service rules do not apply to WMS positions or employees except for the chapters listed below.  If a WMS issue is identified that the director of the department of personnel has not specifically addressed in the adoption of the WMS rules, the other civil service rules do not apply or take precedence in addressing the issue.


Except where specifically stated otherwise, the following chapters apply to positions or employees included in the WMS.


WAC 357-04 General provisions


WAC 357-07 Public records


WAC 357-22 Personnel files


WAC 357-25 Affirmative action program


WAC 357-26 Reasonable accommodation


WAC 357-31 Leave


WAC 357-34 Employee training and development


WAC 357-37 Performance management


WAC 357-40 Discipline


WAC 357-43 Employee business units


WAC 357-52 Appeals


WAC 357-55 Combined fund drive
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